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I.  Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revisioi
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory orin a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or itory outside
India of on excisable material used in the manufacture of the goods whichdte EXpogE
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the

Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) zﬁﬁﬁaww(m)%mﬂ%ﬁ,2oo1a%ﬁuﬂga%aﬁﬁaﬁrﬁrﬁﬁmmgv—aﬁamﬁ.ﬁf&ﬁ
ey & ufy e IR RAE A 99 A @ ) o-arey vd e e @) -l gfadl & wer Sfa s fha
ST AR | SHS WY @ 3. b1 e & aifa aw 35-3 A FEiRa © @ Y @ Hey @ @i EieR—-6 ATl
@) uf o B =R

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal_j‘t,o_..tl_q__e‘?f}«“ppellant
Tribunal or the one application to the Central Govt. As the case may bg; s filleduto~avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. e
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) mm;w,mumaawwawmmm@mmmmﬁma;mﬁ
FeEIT TG o AT, 13yy T URT 34T & Faeta Recd i (HEaT-2) FAATF 21088(08Y T
TEaT *9) RATF: o6 .0¢. 0ty S Fr ey HARAAH, 120y HT 4T ¢3 & 3fcretd QaTHT i T AT AT
'ﬂ?%,mﬁ%ﬁﬁﬁ-ﬁmmaﬁaﬁ%&aﬁﬁ:ww#sﬁﬁamﬁwﬁmﬁ
IR & TR & IS TIC F HAF T 81
Fﬁvmaﬁwmé;m“#hﬁmmaﬁ”#ﬁmam%

(i) 4T 11 & & 3iaeta @uiRa @

(i)  Qerde ST A o AE T RN

(i) Aerde St PgHEEe F Wae 6 % Hadid & THA

_, 3t sraref T B 5 4R % wraeTe Red (§. 2) 3w, 2014 & 3mEer @ o R el
IR & Ferar Ramreier vuere 3r5ff va srfier &t @ et g1

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken,
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(iy In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER IN APPEAL

This appeal has been filed by M/s Nirma Ltd, Mandali, Block No.161 B,
Ahmedabad-Mehsana Hihway, Ambaliayasan, Mehsana, Gujarat [for short-
‘appellant’] against Order-in-Original No.AHM-cex-003-ADC-PMR-004 to 005-18-19
dated 28.03.2018 [for short-impugned order’] passed by the Assistant
Commissioner of Central GST, Mehsana Division, Gandhinagar Commissionerate

[for short-'the adjudicating authority’].

2, Briefly stated, the facts of the case are that during the course of audit
of the records of the appellant, it was noticed that they received various services
from M/s Ambica Carriers, Patan, Gujarat [for short-M/s Ambica] for management
of transport vehicles as well as passenger vehicles owned by the appellant as per
terms and conditions; that as per terms and conditions, the scope of services
provided by M/s Ambica includes management, repair, maintenance of transport
vehicles, for which M/s Ambica to provide requisite manpower including drivers,
cleaners and maintenance staff. The expenditures incurred by M/s Ambica were
reimbursed by the appellant. It appeared that though the appellant paid various
charges to M/s Ambaica as reimbursement, the appellant considered only certain
charges for the payment of service tax under Reverse Charge Mechanism (RCM). As
it appeared that the total expenditure incurred by the appellant is towards the
services provided by M/s Ambica and they have not discharged service tax on gross
amount paid, show cause notice dated 27.09.2017 for the period of 2012-13 to
December 2015, involving demand of service tax of Rs.1,70,45,601/- and show
cause notice dated 10.08.2016 pertains to the period of January 2016 to June
2017, involving demand of service tax amounting to Rs.45,47,878/- were issued to
the appellant. The said show cause notices also proposes for recovery of interest
and imposition of penalty under Section 76, 77(2) and 78 of Finance Act, 1994
(FA). The adjudicating authority, vide impugned order has confirmed the demand of

service tax with interest and further imposed penalty under sections 77 and 78 of

the Finance Act, 1994.

3. Being aggrieved, the appellant has filed the instant appeal on the

grounds that:

« Itis not the case of the department that service tax has not been paid on
the services rendered by them; that they paid service tax on the
Manpower Supply service and the fixed amount towards supervision
charges. The case of the department that service tax has not been paid
on the reimbursement charges and the adjudicating authority has held
that amount reimbursed is consideration towards the service rendered.

e The agreement between the appellant and M/s Ambica provides that they
shall be paid the expenses incurred at actual towards vehicles owned by
service receiver and expenses such as diesel,
vehicle are not related to service rendered. Therg




not only incorrect, illegal and contrary to the provisions of Section 67 of
FA and service tax valuation Rules.

o Higher Appellate Authority and the Court have consistently held that
reimbursement expenses, which has no nexus with the services so
provided and incurred on behalf of the service provider could not be
included in the valuation of the service as per the provisions of Section 67
of FA. The appellant relies on various case laws in support of their

arguments.
« As per agreement, M/s Ambica is acting as ‘pure agent’. Hence provisions
of Rule 5(2) of Service Tax (Determination of Value), Rules, 2006 is

applicable.

4, Personal hearing in the case was held on 21.08.2019. Shri Vikram
Singh Jhala and Shri M.A.Patel, Authorized representatives appeared on behalf of
the appellant and reiterated the submissions/grounds of appeal. They further
submitted that they have submitted written submission during earlier hearing

before the appellate authority which may be taken into account while deciding the

case.

. I have gone through the facts of the case and submissions made by
the appellant in the appeal memorandum as well as at the time of personal

hearing. I have also considered the appellant’s submission dated 15.05.2019

submitted earlier.

6. I find that the limited issue to be decided in the instant appeal is as to
whether the appellant is liable to pay service tax under RCM on the gross amount
paid by them to M/s Ambica towards service viz. management, repair and
maintenance of transport vehicles owned by the appellant etc, as per terms and

conditions.

7 I find that the allegation against the appellant is that out of gross
amount paid to their service provider M/s Ambica, they considered only few charges
for the payment of service tax under RCM which is wrong as per Section 67 of the
Finance Act, 1994 read with Rule 5 of the Service Tax (Determination of Value),
Rules, 2006; that as per provisions of Section/Rule ibid, all consideration received
by a service provider towards any service, should be included in the gross taxable
value. The adjudicating authority has contended that any expenditure incurred
towards provision of taxable service is liable to be considered as part of taxable
value; that if the expenses which are integral part of activities to be rendered by
the service provider will be considered as reimbursable expenses, the very aspect
of the Government to collect service tax on the taxable service provided will be

defeated. He further contended that M/s Ambica has not acted as a ‘pure agent’ for

the appellant in terms of Rule 5 supra. On other han contention of the

appellant is that as per agreement between the ap _@4%77 dnd’ As Ambica, the

29
appellant paid actual expenses incurred towards (ﬂeﬁ'clé & by them and



expenses such as diesel, petrol etc incurred on vehicle are not related to service

rendered.

8. I find that Section 67 of the Finance Act, 1994, states as follows [wef 1%
May, 2006] :

"67. Valuation of taxable services for charging service tax.

(1) Subject to the provisions of this Chapter, where service tax is chargeable on
any taxable service with reference to its value, then such value shall,

(i) in a case where the provision of service is for a consideration in money, be the
gross amount charged by the service provider for such service provided or to be

provided by him;

(i) in a case where the provision of service is for a consideration not wholly or
partly consisting of money, be such amount in money as, with the addition of
service tax charged, is equivalent to the consideration;

(iii) in a case where the provision of service is for a consideration which is not
ascertainable, be the amount as may be determined in the prescribed manner.

(2) Where the gross amount charged by a service provider, for the service
provided or to be provided is inclusive of service tax payable, the value of such
taxable service shall be such amount as, with the addition of tax payable, is equal
to the gross amount charged.

(3) The gross amount charged for the taxable service shall include any amount
received towards the taxable service before, during or after provision of such

service.

(4) Subject to the provisions of sub sections (1), (2) and (3), the value shall be
determined in such manner as may be prescribed.

Explanation: For the purpose of this section,

(a) "consideration” includes any amount that is payable for the taxable services
provided or to be provided;

(b) "money" includes any currency, cheque, promissory note, letter of credit,
draft, pay order, travelers cheque, money order, postal remittance and other
similar instruments but does not include currency that is held for its numismatic

value;

(c) "gross amount charged” includes payment by cheque, credit card, deduction
from account and any form of payment by issue of credit notes or debit notes
and book adjustment, and any amount credited or debited, as the case may be,
to any account, whether called "Suspense account” or by any other name, in the
books of accounts of a person liable to pay service tax, where the transaction of
taxable service is with any associated enterprise.”

I further find that in Finance Act, 2015 (w.e.f 14.05.2015), in section 67 of the
1994 Act, in the Explanation, for clause (a), the following clause has been

substituted, namely :—

‘(a) ‘“consideration " includes —

(i) any amount that is payable for the taxable services provided or to be
provided;

(ii) any reimbursable expenditure or cost incurred gygme provider and
charged, in the course of providing or agreeing ;;d\'ﬁfrgg.;def xable service,
(B NG




except in such circumstances, and subject to such conditions, as may be
prescribed;

(iii) any amount retained by the lottery distributor or selling agent from gross
sale amount of lottery ticket in addition to the fee or commission, if any, or, as
the case may be, the discount received, that is to say, the difference in the face
value of lottery ticket and the price at which the distributor or selling agent gets
such ticket.”.

Further, Rule 5 of the Service Tax (Determination of Value), Rules, 2006 states

that:

RULE 5. Inclusion in or exclusion from value of certain expenditure or
costs. — (1) Where any expenditure or costs are incurred by the service provider
in the course of providing taxable service, all such expenditure or costs shall be
treated as consideration for the taxable service provided or to be provided and
shall be included in the value for the purpose of charging service tax on the said
service.

(2) Subject to the provisions of sub-rule (1), the expenditure or costs incurred by
the service provider as a pure agent of the recipient of service, shall be excluded
from the value of the taxable service if all the following conditions are satisfied,

namely !-

(1)
9. From the above, I find that as per explanation to Section 67 of the Finance
Act, 1994, “consideration” means “any amount that is payable for the taxable
services provided or to be provided and in a case where the provision of service is
for a consideration in money, be the gross amount charged by the service prdv]der
for such service provided or to be provided by him”. I further find that from
14.05.2015, the clause for consideration has been amended and it includes- "any
reimbursable expenditure or cost incurred by the service provider and charged, in
the course of providing or agreeing to provide a taxable service, except in such
circumstances, and subject to such conditions, as may be prescribed”. The

amendment made w.e.f 14.05.2015 appears to be indicated to the fact that the

inclusion of reimbursable expenditure or cost incurred by the service provider and

charged in the course of providing service is not taxable prior to that date.

10. I find that as per details submitted by M/s Ambica to the appellant i.e copy of
invoices and statement of expenses incurred towards vehicles expenses i.e Fuel
expenses, Road Tax/RTO charges etc for which the appellant has reimbursed the
amount, it appears that the total amount paid to M/s Ambica is nothing to do with

the taxable services provided by M/s Ambica. The question of demanding tax on the
said amount by including it in the value of taxable service is legally not correct till

the amendment of explanation to Section 67 supra.

11. Rule 5 of the Service Tax (Determination of Value), Rules, 2006 supra

stipulates that “where any expenditure or costs are incurred by the service provider

in the course of providing taxable service, all such e en iture or costs shall be
) Ef ; 1ar 5,
treated as consideration for the taxable service proyided or fe
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rovided and shall



be included in the value for the purpose of charging service tax on the said
service”. The said rule further excludes the expenditure or costs incurred by the
service provider as a ‘pure agent’ of the recipient of service if all the conditions
prescribed are satisfied. Rule 5 of the Rules, 2006 supra brings that the expenses
which are incurred while rendering the service and are reimbursed, that is, for
which the service receiver has made the payments to the assessees also form part
of ‘gross amount charged. However, the Hon'ble High Court of Delhi in the case of
Intercontinental Consultants & Technocrats Pvt. Ltd. [2013 (29) S.T.R. 9 (Del.)],
held that in the valuation of taxable service, the value of taxable service shall be
the gross amount charged by the service provider ‘for such service’ and the
valuation of tax service cannot be anything more or less than the consideration paid
as quid pro gua for rendering such a service. The Hon'ble court has held that Rule
5(1) of the Rules 2006 supra runs counter and is repugnant to Sections 66 and 67

of the Act and to that extent it is ultra vires. The Hon'ble Court held as follows:

18. Section 66 levies service tax at a particular rate on the value of taxable
services. Section 67(1) makes the provisions of the section subject to the
provisions of Chapter V, which includes Section 66. This is a clear mandate that
the value of taxable services for charging service tax has to be in consonance
with Section 66 which levies a tax only on the taxable service and nothing else.
There is thus inbuilt mechanism to ensure that only the taxable service shall be
evaluated under the provisions of 67. Clause (i) of sub-section (1) of Section 67
provides that the value of the taxable service shall be the gross amount charged
by the service provider “for such service”. Reading Section 66 and Section
67(1)(i) together and harmoniously, it seems clear to us that in the valuation of
the taxable service, nothing more and nothing less than the consideration paid as
quid pro quo for the service can be brought to charge. Sub-section (4) of Section
67 which enables the determination of the value of the taxable service "in such
manner as may be prescribed” is expressly made subject to the provisions of
sub-section (1). The thread which runs through Sections 66, 67 and Section 94,
which empowers the Central Government to make rules for carrying out the
provisions of Chapter V' of the Act is manifest, in the sense that only the service
actually provided by the service provider can be valued and assessed to service
tax. We are, therefore, undoubtedly of the opinion that Rule 5(1 of the
Rules runs counter and is repugnant to Sections 66 and 67 of the Act and
fo that extent it is ultra vires. It purports to tax not what is due from the
service provider under the charging Section, but it seeks to extract something
more from him by including in the valuation of the taxable service the other
expenditure and costs which are incurred by the service provider "“in the course of
providing taxable service”. What is brought to charge under the relevant Sections
is only the consideration for the taxable service. By including the expenditure and
costs, Rule 5(1) goes far beyond the charging provisions and cannot be upheld. It
is no answer to say that under sub-section (4) of Section 94 of the Act, every
rule framed by the Central Government shall be laid before each House of
Parliament and that the House has the power to modify the rule. As pointed out
by the Supreme Court in Hukam Chand v. Union of India, AIR 1972 SC 2427 :-

"The fact that the rules framed under the Act have to be laid before each House
of Parliament would not confer validity on a rule if it is made not in conformity

with Section 40 of the Act.”

Thus Section 94(4) does not add any greater force to the Rules than what they
ordinarily have as species of subordinate legislation

[emphasis supplied]

I further find that the department, being aggrieved by the aforesaid judgment, filed

that:




29. In the present case, the aforesaid view gets strengthened from the manner
in which the Legislature itself acted. Realising that Section 67, dealing with
valuation of taxable services, does not include reimbursable expenses for
providing such service, the Legislature amended by Finance Act, 2015 with
effect from May 14, 2015, whereby Clause (a) which deals with '‘consideration’ is
suitably amended to include reimbursable expenditure or cost incurred by the
service provider and charged, in the course of providing or agreeing to provide a
taxable service. Thus, only with effect from May 14, 2015, by virtue of
provisions of Section 67 itself, such reimbursable expenditure or cost
would also form part of valuation of taxable services for charging
service tax. Though, it was not argued by the Learned Counsel for the
Department that Section 67 is a declaratory provision, nor could it be argued so,
as we find that this is a substantive change brought about with the amendment
to Section 67 and, therefore, has to be prospective in nature. On this
aspect of the matter, we may usefully refer to the Constitution Bench judgment
in the case of Commissioner of Income Tax (Central)-I, New Delhi v. Vatika
Township Private Limited [(2015) 1 SCC 1] wherein it was observed as under :

"27. A legislation, be it a statutory Act or a statutory rule or a statutory
notification, may physically consists of words printed on papers.
However, conceptually it is a great deal more than an ordinary prose.
There is a special peculiarity in the mode of verbal communication by a
legislation. A legislation is not just a series of statements, such as one
finds in a work of fiction/non-fiction or even in a judgment of a court of
law. There is a technique required to draft a legislation as well as to
understand a legislation. Former technique is known as legislative
drafting and latter one is to be found in the various principles of
“interpretation of statutes”. Vis-a-vis ordinary prose, a legislation differs
in its provenance, layout and features as also in the implication as to its
meaning that arise by presumptions as to the intent of the maker
thereof.

28. Of the various rules guiding how a legislation has to be interpreted,
one established rule is that unless a contrary intention appears, a
legislation is presumed not to be intended to have a retrospective
operation. The idea behind the rule is that a current law should govern
current activities. Law passed today cannot apply to the events of the
past. If we do something today, we do it keeping in view the law of today
and in force and not tomorrow’s backward adjustment of it. Our belief in
the nature of the law is founded on the bedrock that every human being
is entitled to arrange his affairs by relying on the existing law and should
not find that his plans have been retrospectively upset. This principle of
Jaw is known as lex prospicit non respicit : law [ooks forward not
backward. As was observed in Phillips v. Eyre [(1870) LR 6 QB 1] , a
retrospective legislation is contrary to the general principle that
legislation by which the conduct of mankind is to be regulated when
introduced for the first time to deal with future acts ought not to change
the character of past transactions carried on upon the faith of the then

existing law.

29. The obvious basis of the principle against retrospectively is the
principle of “fairness”, which must be the basis of every legal rule as was
observed in L'Office Cherifien des Phosphates v. Yamashita-Shinnihon
Steamship Co. Ltd. Thus, legislations which modified accrued rights or
which impose obligations or impose new duties or attach a new disability
have to be treated as prospective unless the legislative intent is clearly to
give the enactment a retrospective effect; unless the legislation is for
purpose of supplying an obvious omission in a former legislation or to
explain a former legislation. We need not note the cornucopia of case law
available on the subject because aforesaid legal position clearly emerges
from the various decisions and this legal position was conceded by the
counsel for the parties. In any case, we shall refer to few judgments
containing this dicta, a little later.”

30. As a result, we do not find any @er«é%—ffib y of those appeals which are

accordingly dismissed. VG "ﬁ‘ﬁ'r?sf,f
/ p S

[emphasis added]
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12; As it has been held by the Hon’ble Supreme Court that reimbursable
expenses cannot form a part of the valuation of taxable services till 14.05.2015, the
question of adding reimbursable expenditure to the gross amount charged in terms
of Section 67 of the Finance Act, 1994, for the period prior to 14.5.2015 does not
arise in the instant case. Thus, the demands confirmed by the adjudicating
authority vide the impugned OIO, along with interest, and penalty under section in
respect of period prior to 14.05.2015 is not sustainable and required to be set
aside. I do so. However, for the demand pertaining to the remaining period, the
said decision is not applicable and by virtue of amended provisions of Section 67

itself, such reimbursable expenditure or cost would also form part of valuation of

taxable services for charging service tax.

13. The appellant has further submitted that the issue involved in the instant
case has already been decided by the Appellate Authority in the case of M/s
Ambica, vide OIA No.AHM-EXCUS-003-APP-105-18-19 dated 01.10.2018; that in
the said case, the issue relating to demand of short payment service tax made by
M/s Ambic on gross amount paid by M/s Nirma Ltd i.e the appellant has been set
aside by holding that reimbursable expenses cannot be form a part of valuation of
taxable service. I find that the period involved in the said OIA is pertaining to the
period prior to 14.05.2015, hence, by following decision of Hon’ble Supreme Court
supra, the appellate authority has allowed the case of M/s Ambica. In the instant
case, 1 find that the period involved is from 2012-13 to June 2017. Therefore, the
ratio of the Hon’ble Supreme Court is applicable upto the period 14.05.2015 and for

the remaining period, the said decision is not applicable.

14. I find that the appellant has further contended that M/s Ambica acts as
a ‘pure agent’ and accordingly, as per provisions of Rule 5(2) of Service Tax
(Determination of Value), Rules, 2006, the expenditure incurred shall be excluded
from the value of taxable service. I find that as per explanation to rule ibid, “pure

agent” means a person who -

(a) enters into a contractual agreement with the recipient of service to act as
his pure agent to incur expenditure or cCOSts in the course of providing

taxable service;

(b) neither intends to hold nor holds any title to the goods or services so
procured or provided as pure agent of the recipient of service;

(c) does not use such goods or services so procured; and

(d) receives only the actual amount incurred to procure such goods or
services;

And the expenditure or costs incurred by the service provider as a pure agent of the
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(i) the service provider acts as a pure agent of the recipient of service when
he takes payment to third party for the goods or services procured;

(ii) the recipient of service receives and uses the goods or services so
procured by the service provider in his capacity as pure agent of the
recipient of service;

(iii)  the recipient of service is liable to make payment to the third party;

(iv)  the recipient of service authorizes the service provider to make payment
on his behalf;

(v) the recipient of service knows that the goods and services for which
payment has been made by the service provider shall be provided by the

third party;

(vi) the payment made by the service provider on behalf of the recipient of
service has been separately indicated in the invoice issued by the service
provider to the recipient of service;

(vii) the service provider recovers from the recipient of service only such amount
as has been paid by him to the third party,; and

(viii) the goods or services procured by the service provider from the third party
as a pure agent of the recipient of service are in addition to the services he

provides on his own account.

From the documents furnished by the appellant, I do not find any material evidence
to state that the service provider i.e M/s Ambica acts as a ‘pure agent’ of the
appellant. The adjudicating authority has noted that the appellant has not made
any contractual agreement authorizing M/s Ambica as a ‘pure agent’ to make
payment or cost behalf of the appellant and obligation to make payment by M/s
Ambica personal. I find merit consideration in the contention of the adjudicating
authority, looking into the definition of ‘pure agent’ and conditions prescribed for -
acting as a ‘pure agent’, especially, the appellant has failed to furnish any material

evidences showing the service provider-M/s Ambica as their ‘pure agent'.

15: In view of above discussion, from 14.05.2015, the appellant is liable to
pay service tax on gross amount paid to their service provider M/s Ambica.
Accordingly, the appellant is also liable to pay interest amount on short payment.
As regards penalty, looking into the fact and circumstances of the case, the
appellant is also liable to pay penalty pertaining to the short payment of tax

involved after 14.05.2015.

16. In view of the foregoing discussion, I hold that the service tax with
interest and applicable penalty imposed upto 14.05.2015 is not sustainable and I

set aside the same. For the remaining period, I uphold the service tax with interest

and penalty. Therefore, I partly allow the appeal filed-b
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17 . The appeal filed by the appellant stands disposed of in above terms.

Sl
Commissioner (Appeals)

Attested

%w
(Mohanan V.V)

Superintendent (Appeal),
Central Tax,Ahmedabad.

BY R.P.A.D

To,

M/s Nirma Ltd, Mandali,

Block No.161 B, Ahmedabad-Mehsana Hihway,
Ambaliayasan, Mehsana, Gujarat

Copy to:-
The Chief Commissioner, Central Tax Zone, Ahmedabad.

The Pr. Commissioner, Central Tax, Gandhinagar.

The Joint Commissioner, CGST, Gandhinagar

1
2
3
4. The Asstt. Commissioner, (Systems), CGST, Hq., Gandhinagar
5. The Assistant Commissioner, Mehsana Division.
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Guard file.
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